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AGENDA 
 

5th Meeting, 2016 (Session 4) 
 

Wednesday 10 February 2016 
 
The Committee will meet at 9.30 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Subordinate legislation: The Committee will consider the following negative 

instruments— 
 

Sea Fish (Prohibited Methods of Fishing) (Firth of Clyde) Order 2016 
(SSI 2016/12);  
Water Environment (Remedial Measures) (Scotland) Regulations 2016 
(SSI 2016/19);  
Less Favoured Area Support Scheme (Scotland) Amendment Regulations 
2016 (SSI 2016/33).  
 

2. Land Reform (Scotland) Bill: The Committee will consider the Bill at Stage 2 
(Day 4). 

 
Lynn Tullis 

Clerk to the Rural Affairs, Climate Change and Environment Committee 
Room T3.40 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5240 
Email: racce.committee@scottish.parliament.uk 

 
The papers for this meeting are as follows— 
 
Agenda item 1 

 

Subordinate legislation cover note 
 

RACCE/S4/16/5/1 

Agenda item 2  

A Marshalled list of amendments can be found here. 
A list of groupings of amendments can be found here. 
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SSI cover note for: Sea Fish (Prohibited Methods of Fishing) (Firth of Clyde) 
Order 2016 (SSI 2016/12); Water Environment (Remedial Measures) (Scotland) 

Regulations 2016 (SSI 2016/19); Less Favoured Area Support Scheme 
(Scotland) Amendment Regulations 2016 (SSI 2016/33) 

 
Procedure for Negative Instruments 
 
1. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. 

 
2. If that is also agreed to, Scottish Ministers must revoke the instrument. Each 
negative instrument appears on a committee agenda at the first opportunity after the 
Delegated Powers and Law Reform Committee has reported on it. This means that, 
if questions are asked or concerns raised, consideration of the instrument can 
usually be continued to a later meeting to allow correspondence to be entered into or 
a Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendation on it. 
 
Recommendation 
 
3. The Committee is invited to consider any issues which it wishes to raise on 
these instruments. 
 
Delegated Powers and Law Reform Committee 
 
4. At its meetings on 26 January 2016 and 2 February 2016, the Committee 
considered the following instruments and determined that it did not need to draw the 
attention of the Parliament to any of the instruments on any grounds within its remit. 
 
5. A copy of the Explanatory Notes, Policy Notes and Business and Regulatory 
Impact Assessment are included with the papers. 
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SSI 2016/12 
 

Title of Instrument: Sea Fish (Prohibited Methods of Fishing) (Firth of 
Clyde) Order 2016 (SSI 2016/12) 

 
Type of Instrument:  Negative 
 
Laid Date:    14 January 2016 
 
Circulated to Members:  5 February 2016 
 
Meeting Date:   10 February 2016 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No 
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  29 February 2016 
 
Purpose 
 
This Order prohibits, subject to certain exceptions, all methods of fishing within 
specified areas of the Firth of Clyde from 14th February until 30th April, during both 
2016 and 2017 (articles 1(3) and 3(1)). It is made in accordance with the procedure 
set out in Article 46 of Council Regulation (EC) No 850/98 for the conservation of 
fishery resources through technical measures for the protection of juveniles of 
marine organisms and it remains in force until the end of 30th April 2017 (article 
1(2)). 
  
EXPLANATORY NOTE 
 
As per purpose above and including: 
 
The areas closed to fishing under this Order are shown on the illustrative map which 
accompanies this Note. 
 
The area diagonally hatched on the illustrative map is defined in article 3(1)(a). 
 
The area horizontally hatched on the illustrative map is defined in article 3(1)(b). 
 
The Order applies only to British fishing boats (article 3(1)). The prohibition does not 
apply to fishing boats that fish within the closed areas exclusively with scallop 
dredges, creels and (in relation to the area diagonally hatched on the illustrative 
map) trawls used for fishing for Norway lobsters (article 3(2) and (3)). However, the 
South Arran Marine Conservation Order 2015 imposes separate restrictions on 
fishing activities within part of the area described in article 3(1)(a). Article 3(4) 
provides that article 3(2) is not to be read as allowing fishing for sea fish within part 
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of the area described in article 3(1)(a), where this is otherwise prohibited under that  
Order.  
 
It is an offence under section 5(1) of the Sea Fish (Conservation) Act 1967 to use a 
fishing boat in contravention of a prohibition imposed by this Order. The penalties 
are fixed by section 11 of that Act. On summary conviction, the penalty is a fine not 
exceeding £50,000. On conviction on indictment, the penalty is an unlimited fine. In 
either case, the court may also order forfeiture of any fish in respect of which the 
offence was committed and of any net or other fishing gear used in committing the 
offence. On summary conviction, if the court does not order the forfeiture of fish, 
it may impose an additional fine not exceeding the value of the fish. 
The Order revokes the Sea Fish (Prohibited Methods of Fishing) (Firth of Clyde) 
Order 2014 (article 4). 
 
A business and regulatory impact has been prepared in relation to this Order and 
placed in the Scottish Parliament Information Centre. A copy of this can be obtained 
from Marine Scotland, the Scottish Government, Victoria Quay, Edinburgh EH6 
6QQ. 
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POLICY NOTE 
 

The Sea Fish (Prohibited Methods of Fishing) (Firth of Clyde) Order 2016 (SSI 
2016/12) 
 
This Order was made in exercise of the powers conferred by sections 5(1)(a) and 
(2), 15(3) and 20(1) of the Sea Fish (Conservation) Act 1967. The Order is subject to 
the negative procedure. 
 
Policy Objectives 
 
The purpose of the Order is to protect cod stocks in the Firth of Clyde at a crucial 
time in their life cycle by prohibiting fishing effort during the spawning season. As it is 
a technical conservation measure, the Order is made pursuant to Article 46 of 
Council Regulation (EC) No 850/98 for the conservation of fishery resources through 
technical measures for the protection of juveniles of marine organisms1. 

 
The Order prohibits fishing within a specified area of the Firth of Clyde from 14 
February until 30 April, both in 2016 and 2017. However, certain methods of fishing 
are excepted from the prohibition. The closed area is split into two zones. In the 
larger and more easterly zone (specified in article 3(1)(a) of the Order and diagonally 
hatched on the illustrative map), scallop dredging, creel fishing and trawls for fishing 
for Norway lobsters are permitted throughout the closure period. In the smaller zone, 
which is a strip of water at the mouth of the Clyde (specified in article 3(1)(b) of the 
Order and horizontally hatched on the illustrative map), there is no exception for 
Norway lobsters trawls, but scallop dredging and creeling is permitted. 

 
The Order is not to be read as allowing any fishing for sea fish in any part of the area 
described in article 3(1)(a) which is otherwise prohibited by the South Arran Marine 
Conservation Order 2015. 
 
The Order will apply to British fishing boats that fish in the area. 
 
Consultation 
 
The Scottish Government consulted with key stakeholders regarding this proposal in 
September 2015. Stakeholders were allowed 4 weeks to comment and the 
consultation ended on Thursday 15th October 2015.  
 
There were 10 responses to the consultation, from both the fishing industry and 
nature conservation interests. All of the responses were broadly supportive and 
agreed that the closure should be introduced for 2016/17 as in previous years, 
including the derogations applied.   

                                            
1  OJ L 125, 27.4.98, p.1, as last amended by  Regulation (EU) 2015/812 of the European Parliament and of the Council (OJ L 133, 

29.5.2015, p.1); Article 46 was amended by Council Regulation (EC) No 1298/2000 (OJ L 148, 22.06.00, p.1).  
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Provisions for such a closure have been set in place annually since 2002 and key 
stakeholders have been consulted each year. 

 
Financial Effects 
 
This Order has no bearing on quota, which remains unchanged, and the closure 
should not prevent skippers from catching their full quota over the duration of the 
year. At most, the proposed closure may lead to a reduction in fish landings for its 
duration, and therefore incomes on a temporary basis. The fishermen should not be 
financially disadvantaged overall. In addition, this closure should protect the stock so 
that in future years there is a benefit to all fishermen. Due to the complex and varied 
nature of the mixed fishery it has not proved possible to calculate exact figures for 
any possible catch changes. 
 
The Order will not give rise to further costs to the Scottish Government. Enforcement 
of this Order will be achieved within the existing provision for Marine Scotland 
Compliance. 
 
A seasonal closure of the specified area in the Firth of Clyde has applied since 2002. 
A Business and Regulatory Impact Assessment has been completed. 
 
Scottish Government 
January 2016 
 
BUSINESS AND REGULATORY IMPACT ASSESSMENT 
 

Title of Proposal  
 
The Sea Fish (Prohibited Methods of Fishing) (Firth of Clyde) Order 2016 
 

Purpose and intended effect  

 Background 
 

The Scottish Government has responsibility for the implementation of the Clyde cod 
closure, a closure to protect spawning cod which has been implemented in the Clyde 
on an annual basis since 2002. 
 
In response to the International Council for Exploration of the Sea (ICES) advice on 
the poor state of cod stocks, the EU introduced a number of temporary closures in 
2000 and 2001 to protect adult cod during the spawning season. 
 
Since 2002 the decision to implement the closure has rested with Scottish 
Government, and we have implemented the closure every year by means of an SSI. 
 

 Objective 
 

To protect cod in the Firth of Clyde from fishing mortality during the spawning period 
in a recognised spawning ground. 
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 Rationale for Government intervention 
 
Since the proposed SSI’s purpose is to conserve cod stocks, it falls within an area of 
exclusive EU competence (i.e. the conservation of marine biological resources under 
the CFP). This means that Scottish Ministers can only legislate if they inform the 
European Commission of their intention and allow the Commission a month to 
object. The Commission have been notified and have registered no objection to the 
proposed instrument. By making this proposal to help safeguard cod stocks for the 
future we are contributing toward our National Outcome “ We value and enjoy our 
built and natural environment and protect it and enhance it for future generations” 
and our National Indicator to help “improve the state of Scotland's marine 
environment”. 
 

Consultation  
 

 Within Government 
 

Colleagues from Marine Scotland Science, Marine Scotland Planning and Policy, 
Marine Scotland Sea Fisheries and Marine Scotland Compliance have been 
consulted. All of whom agreed the need for a closure. Marine Scotland Compliance 
stated that there had been almost 100% compliance within the closed Area. They 
also confirmed that there is no “local” demersal fleet based in the Clyde, or South of 
Mallaig, with all local trawl vessels targeting Norway Lobster. Marine Scotland 
Science and Policy colleagues supported the rationale for the closure to continue 
and had no new comments to make on the proposal. 

 

 Public Consultation 
 

The Scottish Government consulted with key stakeholders regarding this proposal in 
September 2015. Stakeholders were allowed 4 weeks to comment and the consultation 
ended on Thursday 15th October 2015. There were 10 responses to the consultation, from 
both the fishing industry and nature conservation interests. All of the responses were broadly 
supportive and agreed that the closure should be introduced for 2016/17 as in previous 
years, including the derogations applied.   
 

 Business 
 

The Clyde Fishermen’s Association (CFA) represent the fishermen who would 
primarily be affected by the closure. The CFA were consulted and agreed that the 
Clyde Closure should remain in place for 2016/17. 

 

Options  
 
It is very difficult to put figures to quantify the costs or benefits in this case because 
the Statutory Instrument has been implemented every year since 2002. Prior to this 
time fishing conditions were very different than they are today. As a result it becomes 
difficult to compare and contrast between the time before the closure to the present 
day, and in addition to quantify the cost or benefit of not having it in place now. We 
are clear however that we have a responsibility on many levels to protect cod 
populations in whichever way is suggested by the evidence. Any environmental loss 
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in this context is something we cannot fix with a hardship fund.  
 
Option A: Do not maintain a closure 
 
Costs 
 
Under this option there is a potential environmental loss of an iconic fish species. 
Research has shown that cod from the Clyde are reproductively isolated, and have 
little detectable exchange with the northern spawning aggregations. Genetic 
evidence also supports this population structure as Clyde cod were found to have a 
greater affinity to cod from the Irish Sea than those from the northern aggregations. 

 

Not introducing a closure could be deleterious to the cod stock, particularly given the 
likelihood of increased fishing pressure displaced by conservation measures in the 
Irish Sea. The June 2015 scientific advice from ICES for cod in Division VIa (West of 
Scotland) – which includes the Clyde - states that recruitment of cod has been low 
since 2001 and is considered impaired and when the maximum sustainable yield 
(MSY) approach is applied there should be no directed fisheries and all catches 
should be minimised in 2016 and 2017. 
 
If the cod stocks become depleted further this would have long term financial costs. 
Fishermen would be at high risk of losing this valuable resource altogether as would 
the marine ecosystem. West of Scotland cod landed by Scottish vessels in 2014 had 
a value of £289,000. Concern over cod continues to affect fishing opportunities for 
other, healthier stocks such as haddock, which can be difficult to catch without also 
catching cod. Measures to help recover cod, such as the proposed Clyde closure, 
are therefore important among efforts to ensure fishermen are afforded adequate 
opportunities to fish other demersal species in the medium term. 
 
Benefits 
 
Demersal fishermen would be able to fish unhindered in the specified area all year 
round, avoiding any potential short-term cash-flow problems that might be caused by 
temporarily prohibiting activity in the Clyde. 
 
Option B: Status quo during 2016 and 2017 
 
Costs 
 
Critics of the closure, that has been introduced annually since 2002, have suggested 
that it denies fishermen access to important grounds for species other than cod and 
thereby incurs a temporary revenue loss and disrupts fishing patterns. 
 
It has been suggested that the closure area and the agreed derogations for certain 
types of fishing activity do not afford optimal protection for the spawning cod stock, 
both because the geographical boundaries may not precisely match the distribution 
of the stock and because cod is still being caught within the area during the closure 
period. 
 
However, the proposed closure areas are within Area Vla, which has a zero total 
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allowable catch (TAC) for cod and a 1.5% bycatch limit. To comply with the Cod 
Recovery Plan Norway Lobster trawlers are required to use a 200mm Square Mesh 
Panel or have a cod catch equivalent to less than 1.5% of their overall catch. 
 
Benefits 
 
The closure protects spawning areas, and as such provides a higher chance of stock 
recovery and future fishing opportunities. 
 
Retaining the closure provisions introduced in previous years provides a degree of 
consistency that will help to avoid disruption to fishing patterns established since 
2001, and will help ensure fishermen comply with the restrictions. This is evident in 
that there is almost 100% compliance within the closed areas. 
 
Scottish Ministers have committed to a programme of research and on the ground 
initiatives called ‘Clyde 2020’ to contribute to restoration of the Clyde marine 
ecosystem. The work will be carried out in partnership with the fishing industry and 
other stakeholders. The Scottish Government consider that the continuation of these 
measures will contribute to the aims of Clyde 2020. Clyde 2020 will implement a 
programme of work to enhance the Clyde marine ecosystem; as part of this work it 
will consider what further management may be needed.  
 
The present closure area, and the derogation for Norway Lobster trawls in part of the 
area, offer fishermen alternative opportunities to catch Norway Lobster during the 
closure period. In the Campbeltown district the total of demersal fish landings was 
five tonnes in 2014 with a value of £6,000. The shellfish and Norway Lobster sector 
which are allowed to fish under the derogations in the SSI had total landings of 5,342 
tonnes with a value of approximately £13.8 million. 
 

Scottish Firms Impact Test  
 
All fishing vessels affected can be considered small businesses. These businesses 
have been consulted in the development of the proposed legislation via the Scottish 
fisheries associations. In particular The Clyde Fishermen’s Association, whose 
fishermen predominantly work in and around the area affected, were consulted. 
They, on behalf of their members, agreed that the Clyde Closure should remain in 
place for 2016/17.  
 
The subordinate legislation will not affect quota levels and should not prevent 
fishermen catching their full quota over the course of the year, although there may 
be some short term effect on cash flow during the closure. 

 
Competition Assessment 
 
There will be no negative competitive impact arising from this regulation. The 
regulation will not lead to a differentiation in costs between new and existing 
fishermen. The regulation is unlikely to affect the market structure. The measures will 
apply to all Scottish vessels and to all other UK vessels in the specified areas of 
Scottish waters. 
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Legal Aid Impact Test  
 
Maintaining a closure in 2016 and 2017 would not give rise to increased use of legal 
processes or create new rights or responsibilities and should therefore have no new 
impact on the legal aid fund. 
 

Enforcement, sanctions and monitoring  
 
Enforcement and sanctions 
Enforcement would be undertaken predominantly by Marine Scotland Compliance, 
operating under Scottish legislation. If the measures are found to have been 
contravened, a fine not exceeding £50,000 may be levied. The court can also order 
the forfeiture of any fish in respect of which the offence was committed and of any 
net or gear used in the commission of the offence. On summary conviction, if the 
court does not order the forfeiture of fish, it may impose an additional fine not 
exceeding the value of the fish. 
 
Monitoring and review 
Marine Scotland Science are responsible for monitoring levels of fishing activity and 
the effect of particular fishing methods on stocks in Scottish waters, within the 
framework of a strategic work programme determined by the Scottish Government. It 
will be possible to review the effect of these measures by assessing landings data 
from before and after their introduction. 
 

Implementation and delivery plan  
 
The Order received ministerial agreement after the stakeholder consultation was 
completed. It is proposed to lay the Order in mid-January 2016 and it is expected to 
come into force on 14th February 2016. 
 
Post Implementation Review 
 
The work of the Clyde 2020 programme, along with further scientific advice and the 
views of stakeholders, will be considered by the Scottish Government while deciding 
if any alternative or complementary measures could be considered longer-term 
following the 2016/17 Order. 
 
 

Summary and recommendation  
 
The medium term biological improvements to the stock and the potential economic 
gains in terms of larger catches in the future outweigh the short-term costs of 
restrictions on catching during the 11-week closure. Given the continued poor state 
of the cod stock (ICES advises no directed fishing) even a small potential benefit is 
likely to be worth maintaining the current closure. Although there may be a reduction 
in demersal catches during the closure, the quota remains unchanged. The total 
amount of cod or other species that fishermen are able to land during 2016 and 2017 
is unaffected by the closure. The Scottish Government therefore intends to legislate 
for a spawning season closure as per option B. 
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 Summary costs and benefits table 

Option Total benefit per annum:   
- economic, environmental, social 

Total cost per annum: 
- economic, environmental, social 
- policy and administrative 

A Demersal fishing (albeit a small 
proportion of boats in the West of 
Scotland) would be able to fish 
unhindered all year long. 

Potential environmental loss of an 
iconic fish species. If cod stock is 
further depleted it may have longer 
term financial impacts.  

B Promoting West of Scotland cod 
stock recovery, for future stock 
conservation and potential fishing 
opportunities. 

Short-term revenue loss but no loss 
over the course of a year. 
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SSI 2016/19 
 
Title of Instrument: Water Environment (Remedial Measures) 

(Scotland) Regulations 2016 (SSI 2016/19) 
 
Type of Instrument:  Negative 
 
Laid Date:    15 January 2016 
 
Circulated to Members:  5 February 2016 
 
Meeting Date:   10 February 2016 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No 
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
  
Reporting deadline:  29 February 2016 
 
Purpose 
 
These Regulations provide for SEPA to serve a notice (“a remedial measures 
notice”) on an “appropriate person” requiring that person to undertake specified 
remedial measures (regulation 3). 
 
An “appropriate person” means the Scottish Ministers, Network Rail or any public 
body or office holder designated as a “responsible authority” by an order under 
section 2 of the Water Environment and Water Services (Scotland) Act 2003. 
 
EXPLANATORY NOTE 
 
As per purpose above and including: 
 
SEPA may only serve a remedial measures notice if satisfied that— 
 

(a) the appropriate person owns, manages, maintains or is otherwise 
responsible for an artificial structure which by virtue of its detrimental impact 
on the characteristics of a body of water is likely to prevent or delay the 
achievement of an environmental objective;  
(b) it is necessary or expedient for the purposes of facilitating the achievement 
of that objective for that person to undertake the remedial measures; and  
(c) the measures specified in the remedial measures notice are necessary 
and proportionate for those purposes. 

 
It is an offence to fail to comply with a remedial measures notice (regulation 11). A 
person who has been served a remedial measures notice may appeal to the Scottish 
Ministers against the notice (regulation 16). 
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No business and regulatory impact assessment has been prepared for these 
Regulations as no significant change is foreseen to the existing impacts upon 
business, charities or voluntary bodies. 
 
POLICY NOTE 
 
THE WATER ENVIRONMENT (REMEDIAL MEASURES) (SCOTLAND) 
REGULATIONS 2016 SSI 2016/19 
 
The above instrument is made in exercise of the powers conferred by sections 22 
and 36(2) and (3) of, and Schedule 2A to, the Water Environment and Water 
Services (Scotland) Act 2003 (“the 2003 Act”), and section 2(2) of the European 
Communities Act 1972. The instrument is subject to negative procedure. 
 
Policy Objectives 
 
These Regulations support the delivery of our obligations under the EU Water 
Framework Directive 2000/60/EC (“WFD”), with particular reference to facilitating 
improvements in the physical condition of water bodies adversely affected by historic 
structures owned, managed or maintained by certain public bodies. 
 
Background 
 
The WFD established a framework for community action for the protection and 
improvement of the water environment across Europe. The provisions of the WFD 
are transposed in the Scotland River Basin District by means of the Water 
Environment and Water Services (Scotland) Act 2003 (“the WEWS Act”). Section 22 
of the WEWS Act provides for Ministers to make regulations in connection with 
remedial or restoration measures for the purpose of facilitating the achievement of 
environmental objectives set out in river basin management plans (RBMPs). 
 
Preparation for the latest round of RBMPs identified that the banks and beds of  over 
300 water bodies are adversely affected by historic structures such as culverts, 
bridge footings and crossings. Many of the structures causing these impacts are 
either owned, managed, or maintained by public bodies, parts of Government such 
as Transport Scotland, or Network Rail. Although there is a general requirement for 
public bodies to facilitate the achievement of our RBMP objectives, progress has 
been slow; and these new provisions are intended to encourage specified bodies to 
make greater progress in these matters. 
 
Consultation and financial implications 
 
In February 2015 we published a consultation including draft regulations to help 
SEPA ensure that artificial structures owned, managed or maintained by certain 
authorities do not cause adverse impacts on the physical condition of our water 
environment or prevent fish passage. Respondents were supportive of our 
proposals. 
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No business and regulatory impact assessment has been prepared for these 
Regulations because no additional impacts on business, charities or voluntary 
bodies is foreseen. 
 
Environmental Quality Division  
January 2016 
  

SSI 2016/33 
 

Title of Instrument: Less Favoured Area Support Scheme (Scotland) 
Amendment Regulations 2016 (SSI 2016/33) 

 
Type of Instrument:  Negative 
 
Laid Date:    22 January 2016 
 
Circulated to Members:  5 February 2016 
 
Meeting Date:   10 February 2016 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No 
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  7 March 2016  
 
Purpose 
  
These Regulations amend the Less Favoured Area Support Scheme (Scotland) 
Regulations 2010 (“the principal Regulations”), which make provision for the 
purposes of the implementation of Regulation (EU) No 1305/2013 of the European 
Parliament and of the Council on support for rural development by the European 
Agricultural Fund for Rural Development (EAFRD) and repealing Council Regulation 
(EC) No 1698/2005 (“the Rural Development Regulation” - OJ L 347, 20.12.2013 
p.487), in particular Articles 31 and 32, and make provision for less favoured area 
support (“LFAS”) payments for the period 2015 to 2017 under the Scottish Rural 
Development Programme (SRDP) (see  
http://www.gov.scot/Topics/farmingrural/SRDP). By 2018, the LFAS Scheme will be 
replaced by a new scheme for payments in respect of areas facing natural or other 
specific constraints in accordance with the Rural Development Regulation. 
 
EXPLANATORY NOTE 
 
As per purpose above and including: 
These Regulations amend the Less Favoured Area Support Scheme (Scotland) 
Regulations 2010 (“the principal Regulations”), which make provision for the 
purposes of the implementation of Regulation (EU) No 1305/2013 of the European 
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Parliament and of the Council on support for rural development by the European 
Agricultural Fund for Rural Development (EAFRD) and repealing Council Regulation 
(EC) No 1698/2005 (“the Rural Development Regulation” - OJ L 347, 20.12.2013 
p.487), in particular Articles 31 and 32, and make provision for less favoured area 
support (“LFAS”) payments for the period 2015 to 2017 under the Scottish Rural 
Development Programme (SRDP) (see 
http://www.gov.scot/Topics/farmingrural/SRDP). By 2018, the LFAS Scheme will be 
replaced by a new scheme for payments in respect of areas facing natural or other 
specific constraints in accordance with the Rural Development Regulation. 
 
Regulation 3 inserts a new regulation 9A into the principal Regulations and modifies 
the application of regulations 8, 9 and 10 of, and Schedule 4 to, the principal 
Regulations. This is to make provision for the calculation of stocking density and the 
historic land area in respect of an application for LFAS in any Scheme Year following 
the transfer of all or part of a holding. For the purposes of calculating LFAS in 
respect of the transferee of the holding, the Scottish Ministers will be able to take into 
account the livestock numbers and the area of eligible land or number of forage 
hectares declared by the transferor in relation to an application for LFAS in respect 
of a Scheme Year prior to the transfer. 
 
Regulation 4 amends Schedule 2 to the principal Regulations to insert a new land 
use code for chicory for stock feed (CHIC) for the purpose of the definition of “eligible 
land” in regulation 5(1) of the principal Regulations. 
 
No business and regulatory impact assessment has been prepared in respect of 
these Regulations as there is no impact on the cost of business. 
 
POLICY NOTE 
 
The above instrument is made in exercise of the powers conferred by section 2(2) of 
the European Communities Act 1972.  The instrument is subject to negative 
resolution procedure.   
 
Policy Objectives 
 
The instrument amends the Less Favoured Area Support Scheme (Scotland) 
Regulations 2010 (‘the principal Regulations’) which came into force on 2 July 2010. 
The purpose of the instrument is to amend the principal Regulations to allow farmers 
to whom land in a Less Favoured Area (LFA) is transferred but who have not 
previously received Less Favoured Area Support (LFAS) under the principal 
Regulations, to benefit from the historic values of the transferor for the purposes of 
being able to receive a payment of LFAS.  This is a technical change, expected to 
benefit a small number of farmers, and is in line with the policy aim for those actively 
farming in the LFA to be able to qualify LFAS payments. 
 
Background 
 
Regulation (EU) No 1305/2013 (“the Rural Development Regulation”) provides for an 
area based support scheme for Areas facing Natural Constraints (ANC) in 
recognition of the permanent natural disadvantage they face due to a range of 
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biophysical criteria.  Payments are to compensate farmers for income foregone and 
additional costs linked to the disadvantage in order to encourage the use of 
agricultural land, thus contributing to the maintenance of the countryside as well as 
to the maintenance and promotion of sustainable farming systems.  However, 
pending implementation of a new ANC support scheme, the Rural Development 
Regulation enables continuation of the current LFAS scheme until 2017. Provision 
was made for this by the Less Favoured Area Support Scheme (Scotland) 
Amendment Regulations 2015 and the Scottish Rural Development Programme 
2015-2020. 
 
Currently in Scotland 85% of agricultural land is classified as being within an LFA.  
LFASis worth in the region of £65.5 million per year to around 11,300 farmers and 
crofters.  The Rural Development Regulation permits Scotland to continue with the 
current LFA designations, and the LFAS eligibility criteria and payment calculations 
until 2018, when the scheme and designation must meet the new ANC framework as 
set out in Articles 31 and 32 of the Rural Development Regulation. 
 
Description of LFASS  
 
The key features of the current LFAS scheme as implemented by the principal 
Regulations are as follows: 
 

 an applicant must actively farm eligible land for the majority of the qualifying 
year; 

 it is historically based using values, including stocking densities, derived from  
area and livestock data declared by farmers in the applicable year. The 
applicable year is  2009, the first scheme year for a new entrant or, following 
an amendment in 2015, a 2013 historic base year was permitted to allow 
active farmers in the LFA who did not qualify for LFAS to receive payments, 
providing they met the applicable scheme conditions; 

 payments are made per hectare of eligible land, adjusted by reference to an 
LFAS grazing category, an enterprise mix and minimum or maximum stocking 
densities;  

 payment rates are varied according to LFAS Fragility area, i.e., Very Fragile, 
Fragile or Standard, according to the location of the applicant's main farm. 

 
Main changes made by this Instrument 
 
Historic values are necessary to calculate an LFAS payment.  The instrument 
amends the principal Regulations to allow farmers to whom land has been 
transferred in an LFA, but who do not already have historic values, to use the historic 
values of the transferor (which can be the person who transfers the holding, or the 
person who previously received an LFAS payment for the land).  This will allow them 
to qualify for a payment, providing they meet all other applicable scheme eligibility 
criteria and conditions.  
 
The instrument also includes a new land use code (in Schedule 2) to allow farmers 
to use chicory as eligible forage for the purposes of an LFAS claim.   
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Timing 
 
LFAS claims will be submitted by farmers and crofters as part of the Single 
Application Form (SAF) by 15 May 2016.  The amendments made by the instrument 
are required to be in force to provide a legal basis for forthcoming verifications and 
inspections for applications received through the 2016 SAF.  Payments in respect of 
claims received in 2016 will be made in 2017.  
 
Financial Effects 
 
The changes made by this Instrument have no impact on the existing budget. 
 
Consultation 
 
Stakeholders have supported the continuation of the current LFA scheme in the 
short term, and appreciate that the scheme and designation must be replaced by 
2018.  Stakeholders have also welcomed the new flexibility for farmers and crofters 
that previously could not access LFAS as announced by Ministers 
http://news.scotland.gov.uk/News/Hill-farm-support-1726.aspx  
Stakeholders have been notified of the forthcoming amendment through the Areas 
facing Natural Constraints Working Group and are content that this is a technical 
change to further deliver the current policy aim of supporting active farmers in an 
LFA.  The Scottish Government will review the LFAS Scheme in line with the Rural 
Development Regulation and will issue a separate consultation once the details and 
options for Scotland are clear.    
 
Scottish Government Agriculture, Food and Rural Communities Directorate 
 
 
  
  

http://news.scotland.gov.uk/News/Hill-farm-support-1726.aspx
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